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4 1(B) MEETING: COUNSEL’S E-MAIL SURVEY OF MEMBERS ABOUT
HOW THEY HAD VOTED IN A MATTER , NOT A MEETING

¢ 6(B) MINUTES: WHEN ADOPTION IS DELAYED BECAUSE MEMBERS
DISAGREE ABOUT ONE ITEM , ADVISEABLE TO PROMPTLY
ADOPT A SET FOR LATER AMENDMENT

*Topic numbers and headings correspond to those imé Opinions Index (2014 edition) at
http://www.0ag.state.md.us/Opengov/Openmeetings/BMKopical _Index.pdf

August 20, 2015

Re: Mayor and Common Council of the Town of Unsigr Park
Judd O. Nelson and fourteen others, Complainants

Judd O. Nelson and fourteen others (“*Complainara&ge that the
Mayor and Common Council of the Town of Univerdigrk (“Council”)
violated the Open Meetings Act by deciding throaghexchange of emails
to change an action that the Council had takemduts November 3, 2014
open session. Complainants also allege that thadlodid not adopt the
minutes of the open session in a timely manner.ddwencil responded that
no vote was taken by email, that the email exchamy@ not constitute a
“meeting” subject to the Act because a quorum wasdeliberating at one
time, and that the minutes were adopted in a timi@ghion. The
Complainants replied with a review of the Counciésarlier meetings
practices.

Facts

Complainants and the Council have provided us withutes and
draft minutes of the November 3, 2014 session, lsn@mnong the Town
Attorney and the Council members after that sesdi@amscripts of three

1 Generally, new subjects should be raised in a renptaint, to which the public
body must then respond within 30 days, rather thaareply, to which a public
body must submit any response within one weeks it &vas unclear whether the
Complainants intended their submission to be afredyptnew complaint, or,
instead, background information for this one, daffsasked the Complainant who
had transmitted it how they wished us to treai\fithout an answer to that question,
staff asked the Council to respond only to the emathat was raised in the
complaint, and we will assume that Complainantstwaro focus on the Council’s
recent practices.
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open sessions, and documents pertaining to the lesed matter under
discussion. The submissions show that on Novempéhe3 Council was

discussing what position to take before the coyslnning board with

respect to the number and types of signs that elojger should be permitted
to install on the street side of three parcels uddgelopment. If the Council
wished to comment to the county planning boardnenmatter, it needed to
do so by November 6. The signage question wasusedf by several
circumstances: the developer would need two tgpgermission from the
county planning board, one as to the number ofssgptentially allowable

and the other as to the design and other spedifisatof signs that the
developer currently wished to install; a Town cortted had made
recommendations that did not distinguish betweea tWo types of

application; and the neighboring town of Riverd&ark had adopted a
position that the Council generally wished to suppo

For our purposes, it suffices to say that the Civsrdiscussion of the
signage issue resulted in a 7-0 vote to adopt @omttat, when studied the
next day, was discovered to leave unclear whatipagihe Council wished
the mayor to convey on one of the applications eBwil, the Town Attorney
posed to the Council members a precise questiomwilat each thought the
motion had meant. Five members replied withindpace of slightly over
four hours. Two of the five responded within sixwiies of each other; one
of them later explained that he had sent the messegile he was
participating in a conference call at work, app#yewith people who were
not Council members. A sixth member responded bgilgire next day, and
the seventh telephoned the mayor the next day. \&hevas said and done,
four members had reported that they had thoughttong; three had thought
another.

The mayor's comments to the planning board refte¢ke lack of
unanimity on the vote. Meanwhile, one of the Conmalats had attended the
Council’'s meeting and had observed the vote takeret Her comments to
the planning board reflected her understanding tt@tCouncil had voted
unanimously, 7- 0, to adopt the Town committeeremendations. Her
understanding of the effect of the Council votefetdd from the
understanding of four of the Council members.

The ambiguity of the motion and the Council membsubsequent
interpretations of it led to a delay in the adoptaf minutes. The Council
considered the minutes two weeks later, at its megularly-scheduled
meeting, and decided that revisions were neede@ Chuncil again
discussed the minutes at its December 1 meetingthdit meeting, the
Council decided that the Town Attorney should revesxd complete the
minutes to account for a concern raised by a ragigecomplainant here,
who was concerned that her comments at the Nove&th@ouncil meeting
had not been described accurately. The Counciledigte address in the
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future the general question of how much detail alpadlic comments to

include in Council minutes. On December 15, afiiscussion, the Council
approved the minutes. The minutes included a roted effect that, “[d]ue

to some confusion during the vote,” the Council rhers were asked by
email on November 4 to clarify their votes and slig and that the minutes
reflected the clarification.

Discussion

A. Whether the Council’'s email communications to tbe Attorney
on November 4 violated the Act

The Complainants allege that the Council violatbeé tAct by
deliberating and making decisions “outside of aaromeeting.” They state
that those “non-public communications and actiosuited in altering a
position previously voted on an amended motionnimpen public meeting
...." The Complainants further state that, hiadfccation been needed, “the
debate could have continued at the Council MeatimgNovember 3, 2014
since the meeting itself continued for another tiourthat a special session
could have been called, or that a meeting couldehbgen held by
teleconference.

The Act requires a public body to hold its meetingspen session,
unless the Act expressly permits otherwise. Anecta&fode of Maryland,
General Provisions Article (“GP”) § 3-301. As &dped in 810pinions of
the Attorney Generdl40,142 (1996), the Act establishes the rulesapply
when a quorum of members is present for the commfymtiblic business but
does not preclude public bodies from addressindipudusiness through
methods other than meetings. A requirement tpabéic body only address
public business at a meeting, the opinion expldwsuld derive from the
particular law establishing the agency and delingaits procedures, not
from the Open Meetings Act.1d. Thus, while other laws might regulate a
public body’s method of considering and taking @usi—for example, a
town’s charter or a board’'s bylaws might addressiisue—the Act does
not. So, if the Council did not “meet,” as thatnteis defined by the Act,
when its members exchanged emails about the Noveilete, then the
Act did not apply. If the Act did not apply, thdegations do not fall within
our purview, as our authority extends only to cab that the Act has
been violated. § 3-204.

As defined by the Act, a “meeting” occurs when adqum” of the
public body “convene[s]”’ to consider or transacblm businessSee§ 3-
101(g)? A quorum is a “majority of the members,” unlessastvise provided

2 § 3-101(g) provides: ““Meet’ means to convene argm to consider or transact
public business.”
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by law. 8§ 3-101(k). The word “convene,” as longenpreted by the
Compliance Board, entails the simultaneous preseh@e quorum of the
public body’s members, whether in person or bypietme, and ordinarily
does not include sequential written communicathen the members are
apart.See, e.g8 OMCB Opinionsl03, 105 (2012) (applying the definition
of “meeting” to find that the Act did not apply tmunty commissioners’
consideration of a circulated form on separategjat€urther, the quorum
must “consider or transact public business.” A guothat has gathered by
happenstance thus will not be deemed to have niessithe members use
the occasion to interact on public business. Teetswbre that point, the Act
expressly “does not apply to: . . . a chance entsyua social gathering, or
any other occasion that is not intended to circumh\jéhe Act].” 8§ 3-
103(a)(2)®

These principles are not easy to apply to eleatroonmmunications
among a quorum. For example, has a quorum *“conveifeénough
members, though in separate locations, are allnwajdheir email accounts
at the same time? In that example, without evidesfceear-simultaneous
interaction among the quorum on public business, deabt that the
definition of the word “convene” can be stretchedar. In another example,
has a quorum convened if the members, from sep&oaestions, are all
watching their email accounts at the same timecantmunicating with each
other on public business at that time? In that cae think that the members
could fairly be deemed to have “convened,” jushay would be if they had
met by teleconference.Much depends, we think, on whether the members
have reason to believe that a quorum is in on idrudsion.

Our opinions on sequential written communicatioagehoften been
informed by an opinion of the Attorney General s&dun 1996, before
smartphones were widely used, that three membeapablic body had not
convened when they exchanged emails over the cofitseo days.SeeS1

3 As explained in an earlier opinion, the § 3-10@ppxclusion “does not confer
on a public body a blanket permission to discusdipbusiness at such gatherings.
Instead, the exclusion evaporates, and the Actegplhen an event that begins as
a chance encounter or social gathering is then tsednvey information that
constitutes public business within the Act.'OMCB Opinions269, 270 (2011)
(citing 3OMCB Opinions30,34 (2001) (finding that the Act applied wherbjou
business within the Act was conducted by an “act@mlequorum” created by a
member’s unexpected appearancepNCB Opinions/8, 83 (2001) (finding that
the Act applied to a social gathering where a ntinganember told the members
how he would present an agenda item at the boardé&ting later that evening); 2
OMCB Opinions74, 76 (1999) (cautioning that a public body megtsocially
“must refrain from conducting public business dgrihat time”).

4 See Tuzeer v. Yjr201 Md. App. 443, 468-71 (2011) (treating preseatone
member by telephone as the member’s presence fpoges of the Act).
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Opinions of the Attorney Generad40 (1996). On the facts given there, each
member “opened the electronic folder containing drisher e-mail at a
convenient time, much as the member would opennarlepe containing
writings.” The Attorney General then explained thie result would be
different” had the members been “able to use e-rfail ‘real time’
simultaneous interchange.” In that case, the opirstates, “the analogy
would be to a telephone call, the hallmark of whishthe capacity for
immediate group interaction and which can congtitutmeeting’ under the
[Act].” Id. at 143-44. We agree with that result for telemhoalls because,
in the case of deliberately-placed telephone callmnbers are likely to be
aware of the “capacity for immediate group intei@ctamong a quorum. In
the context of electronic media, however, we thimkt something more is
needed for a meeting than the mere “capacity” fomediate group
interaction; in our view, there should also be sdevel of awareness that a
guorum is present for a specific period of time.

The facts here, as we take them from the submissamnot match
either of our hypotheticals concerning a membegteipt of emails. They
also do not lend themselves to an analogy eithatétephone call or written
correspondence. The presence of four members ef gbven-member
council creates a quorum. On November 4, four besresponded by a
“reply all” email to the question that the Town étey had posed to all
members at 1:35. The first member responded & fi.#h.; the second,
fourteen minutes later; the third, six minutes afteat, while he was
participating in a conference call, apparently wiople who were not
members; and the fourth, at 5:43 p.m. As far ascam tell, no member
replied to any other member’s message, and noaieadollow-up message
to the others that day. We cannot tell from thessages whether any
member read the other members’ response, let diamreg that time period,
or even whether four members were online at theedame. So, although
the capacity for simultaneous interaction amongi@gm might have been
there, the timing and content of these emails deestablish that a quorum
of the Council “met” that afternoon to consider fikbbusiness. We
conclude that the Act did not apply and therefoes wot violated.

We caution that this already-close question wowdehbeen much
closer had the emails reflected actual interacimong the group on how to
act on an issue and had the emails occurred watisimorter period of time.

> The use of sequential electronic communicationsrayva quorum, when used to
consider public business, is prohibited under sather states’ open meetings
laws. See, e.gDel. Op. Att'y Gen. 03-1B11 (2003)(“[W]e hold tha quorum of a
public body using serial electronic communicatiordeliberate toward a decision
or to make a decision on any matter over whichptiiglic body has supervision,
control, jurisdiction, or advisory power violatdsetOpen Meeting Law.”)Del
Papa v. Bd. of Regents of the Univ. and Commurotie@e Sys. of Nevi14 Nev.
388, 400, 956 P.2d 770, 778 (1998) (holding thaakelectronic communications



9 Official Opinions of the Compliance Board 259 (2015) 264

And, although the Act did not apply to this disaass the appearance that
business was being conducted secretly did not sbevpurpose of the Act
to “increase[] the faith of the public in governmérg 3-102(b). See 2
OMCB Opinions49, 50 (1999) (finding that Act did not apply totwng by
separate telephone calls; recognizing “that thig wfaproceeding deprives
the public of an opportunity to observe the reaislen-making process”).

We have two suggestions for avoiding the suspidiwat public
business is being conducted secretly by electrommmunication, and we
direct the Council also to some useful guidancesgiby the Wisconsin
Attorney General to public officials in that stat@ur first suggestion is that
members of public bodies simply forebear from cantithg business
electronically because of the ease with which avemation between two
members (when a quorum is four) may be transmitethe others and
thereby effect an impermissible “crystallizationsefcret decisions to a point
just short of ceremonial acceptanceCity of New Carrollton v. Roger&87
Md. 56, 72 (1980) (citation and internal quotatiorarks omitted). Our
second suggestion, applicable if a member does comaate electronically
with another member, is that the member shouldulsé gs aware of the
potential for the formation of a quorum as that rhemwould be if he or she
were to encounter other members by chance. Plariguisky is the use of
the “reply all” and “forward” functions when the dr@ssees form a quorum.

used to deliberate toward a decision violated apestings law and “if a quorum
is present, or is gathered by serial electronic momcations, the body must
deliberate and actually vote on the matter at alipubeeting”); cf. Stockton
Newspapers, Inc. v. Members of the Redev. Agen8yookton, 171 Cal.App.3d
95, 98, 214 Cal.Rptr. 561, 562 (1985) (“a seriestedéphone contacts does
constitute a meeting within” California’s public etiag law).

Courts in other states have reached the sambsr@s cases involving serial in-
person discussions among small groups of a publity’s members. See, e.g.,
Jones v. Tanzlerg38 So.2d 91, 93 (Fla.1970) (“the statute shoubd Ine
circumvented by ... small individual gatheringsendin public officials ... may
reach decisions in private on matters which magdeeably affect the public”);
Right to Know Comm. v. City Council, City & CntyHonoluly 117 Haw. 1, 12-
13, 175 P.3d 111, 122-23 (Ct. App. 20685 ,correctedFeb. 15, 2008) (gathering
cases in which courts have found that a public hoolated a state’s open meeting
law when, instead of meeting publicly to discussatter, groups of less than a
quorum serially communicated, electronically oresthise, in such a way that a
decision was reached before the public meetisgg; alsd_a. Att'y Gen. Op. No.
12-0177 (Oct. 11, 2012) ( “A “rolling quorum” or‘&walking quorum” refers to a
device used to circumvent the Open Meetings Lawssto allow a quorum of a
public body to discuss an issue through the useuitiple discussions of less than
a quorum. Such a device is not permissible undejpen Meetings Law.”).
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In 2005, the Wisconsin Attorney General explainbd tspecial
dangers” inherent in electronic message technatagyiel articulated factors
that would be useful in determining whether a seoé emails among a
guorum constitute a meeting. She stated:

The widespread use of electronic mail and other
electronic message technologies creates specigedarior
governmental officials trying to comply with the ep
meetings law. Although two members of a governnidtdy
larger than four members may discuss the body'iéss
without violating the open meetings law, featurks forward'
and 'reply to all' common in electronic mail pragsadeprive
a sender of control over the number and identitytld
recipients who eventually may have access to timelesés
message. Moreover, because of electronic malil
communication, it is quite possible that a quorum ao
governmental body may receive the sender's messagad
therefore may receive information on a subject wmitthe
body's jurisdiction — in an almost real-time batig, way they
would receive it in a meeting of the body. Althougb
Wisconsin court has applied the open meetings law t
electronic mail communications, it is likely thaetcourts will
try to determine whether electronic communicatisnmiore
like written correspondence which does not raiseenop
meetings law concerns, or more like conversatidricivdoes
raise those concerns. Courts are likely to consither
following factors: (1) the number of participants/olved in
the communication; (2) the number of communications
regarding the subject; (3) a time frame within vihithe
electronic communications occurred; and (4) themxbf the
conversation-like interactions reflected in the owoumi-
cations.

2005 Wisc. AG LEXIS 29, 2-4 (Wisc. AG 2005), quaiwisconsin Open
Meetings law: A Compliance Guid2010)(quotation marks omitte#)'he
Wisconsin Attorney General then gave this practcidice on how to avoid
violating the law:

Inadvertent violations of the open meetings lavetigh
the use of electronic communications can be redu€ed
electronic mail is used principally to transmitaniation one-
way to a body's membership; if the originator af thessage
reminds recipients to reply only to the originaibat all; and

® The current edition of Wisconsin’s guide is posa¢ittp://www.doj.state.wi.us/
sites/default/files/dIs/open-meetings-law-compliiguide-2010.pdf
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if message recipients are scrupulous about minngizhe
content and distribution of their replies.

Id.

In sum, we encourage members of public bodieotsider carefully
the ways in which they communicate among themsed@sronically. To
underscore the Wisconsin Attorney General’'s poaiectronic message
technologies create “special dangers for governahesfticials trying to
comply with the open meetings law.”

B. Whether the Council adopted the minutes of its eNder 3 in a timely
manner

Complainants allege that the Council violated tle 8y failing to adopt
the minutes of the November 3 meeting until DecaritbeFor public bodies
that adopt minutes in the written form, the Actuiegs that, “as soon as
practicable after a public body meets, it shallenawritten minutes of its
session prepared.” 8 3-306(b).

The Compliance Board has often addressed alletatlmat the public
body has violated 8§ 3-306(b). The usual problem& lieen a delay in the
preparation of a draft or a long interval betweegetings and therefore a
delay in voting to adopt the drafSee, e.g 6 OMCB Opinionsl61 (2009);
8 OMCB Opinionsl76, 177 (2013). Neither problem arose herea#t dras
prepared promptly, and the Council addressed imptly. The problem
instead was that the Council could not agree ora#i. dsiven the Council’s
substantive discussions on what to include in thutas, we can hardly say
that it would have been “practicable” for the Calib@ agree sooner. The
material in the Complainants’ reply about earlietags in the issuance of
minutes does not address these particular circuncessa

We find that the Council did not violate 8 3-306(We suggest,
however, that there is a way to accommodate betiptiblic body’s need to
get the minutes right and the public’s need to raasonably prompt access
to the minutes of a meeting: when revisions toldmguage on an agenda
item are needed, the public body may immediatebpachinutes that reflect
information on the other items and that inform phublic that amendments
are forthcoming. The amendments, as with the rag)uhust be adopted “as
soon as practicable.”

Conclusion
We find that the Council did not violate the Act tere was no

meeting within the meaning of the Act. We haveegicautionary advice on
the risks inherent in the exchange of email amoggarum of a public body,
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and we have suggested a way in which a public body adopt minutes
promptly when its members disagree on parts otithé presented to it.

Open Meetings Compliance Board

Jonathan A. Hodgson, Esg.
April C. Ishak, Esq.



